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MESRE T Lo

COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. 20548 ] y ]

ay 11
MAY 11 1966

Dear Mr. Secretarys

Referonce is made to a letter dsted April 27, 1966, with enclosure,
from the Genaral Counsel, Office of the Chief of Englasers, concerning
an error made by Hanley Dawson Chevrolet of Detroit, Michigen, in gub= ARUO
mitting its bid under iavitetion for bide Ko. CTYENG-20064-56-35, a5 &
result of which a contract wvas mwarded to the cospany.

, nseeontmtcmttheprmmofqmmp-mtrmk,fm
the U.5. Army Bngineer District, lake Survey, and vas asvarded March 17,
1966, to the company Ly the U.S. Aray Bnglveer Digtrict, Detroit, asithe
proeuring agency, iu the smount of $h,682.34,

In the contracting officer's findings of fact 1t is reported that,
grior to tha issuance of the igvitation, representstives of the U.S.
lake Barvey District, in sn effort to promote competition for the motor
vekicles to be advertised, visited the contractor's sales office and
roquested and received a written quotation on the step-van truck of
$4,682.34, on which it was expressly stated that Federal excise tax,

Michigan sales tax and license fees wexe excluged, Sales to the Govern-

atatutes Annotated, Sections 7.52% and 9.1916). It is reported
mezmudmmmtedenlmiuwnthm@mueabh,
mt&cmtwwuﬁoedbynmmmhﬂwotthems.m
Survey District that such tax vas not spplicable to Covermsent purchases .
of motor vehicles. Tt was lesvned also that this contrsctor had little !
knowledge concerning Goverment prosurement.

mdmumiwmtheudofmcmmmm
Bid of the only other bidder in the smount of $6,036.9%, verifiestion
dltnbid'mremmamymwuumemmu, 1966.
Rumtedmtmutheeouemtwveﬁﬁaditsbmm, it vas
mmtmanQWMQumdemlywm«
h&smmmmmymchmwonmnmenmwbya
representative of that district as to the epplicability of the Federal
exaise tax. Prior to sward of the contyact the Datroit Distriet as
m!ngmmymmtmeoftheimctintmuongimtom
contractor concerning exclusion of the Federal excize tax.
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Upon receipt of the avard the contrector adviged the comtrscting
officer by telephone on March 22, 1966, that the Fedaral excise tax

-was not included in its bid and conflrmed the conversation by letter

dated March 23, 1966. Subsequently, the contractor furnished a swora
statement dated Narch 31, 1966, alleging that due te misinformation
from a vepressutative of the U.S. lake Survey District, it had nis-
Mmlwmhwumise'minthemnntdﬁﬁrrm

its bid. A copy of the quotation given to lake Survey Mstrict showing
the excluded taxes was enclosed vith the statement.

mwnmthummmunthm%m, State,
and Local Taxes (Aug. 1961)," required by ASPR 11-401.1(e) providing
inter slia that, "except as may be otherwise provided in this comtract,
Toe contrset price includes sll applicable Federsl, State, and local
taxes and duties.” The contractor has made no effort toward perfoarmance
and is 0ot elaiming any perforsance costs. It requests eorrection of
the contract price. mmmmnmmmmm
itmmwwmumd,mmudaofinfomtbnm
the Intermal Revenue Bervice, that the smount atated as Federal exclse
tax, §261, is 8 correat representation of the Tederal excige tax due
uthiswm,mableattheuleofam. On the bagizs of the
reported fects, the Office of the Chief of Enginsers joins the con-
tracting officer in reccemanding reformation of the contract by ine
Mummmetomlmmmnmzum.

mummmammusmmutuwmertumng far
1teel? what the facts were before submitting its bid, the poaition of
mm«umt'otpermm-memnnmmmntoa
mmmmmwﬁmmmmmmmwemrm,
in effecgt, reforn the contract by puttiang them in the position they

w‘\}ldhwe occupied but for the mistske. Virginia Englusering Co.,Inc.
v United States, 101 Ct. CL. 516., The general rule 1s that a
nade mrtual mistake it to materfal facts may either

be rescinded or reformed., See 12 Am, Jur., Contracta, Sec. 126 and

17 €.J.5., Contracts, Sec. 14k, Further, it iz an additional rule
that mistake on one side and misrepresentation, whether wilful or acei-
denta},cn the other, coastitute & grownd for reformation where the \
party misled has relied on the misrepresentation of the party seeking
to bind him. 76 CedeSe, Reformmtion of Instrunents, sectlon 29.
Restitution in these circumstances msy be obtainsd on the premise
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that 1tvwld'bem3ﬂtton1ummwetheumwesemuou,
though imnocently, to retain the fruits of & bargain which was induced,

he submitted papers:are retursed hevewith.
. gincerely yours,
FRANK H. WEITZEL

Assistant Comptroller Genersl
"of the United States

The Bonorable
he Secretary of the Army






